GHESAPEAKE CPERATING INC, ET AL
| BLA 97-550, 98-48, 98-55 Deci ded June 15, 1999

Appeal s froma decision by the Sate Drector, Eastern Sates Gfi ce,
Bureau of Land Managenent, affirmng approval of the Gertification-
Determnations for the Hiurricane Branch Lhit Area and the Wi sky Chitto
Lhit Acea. ontract Nos. LAES 48134X LAES 48135X

| BLA 97-550 affirned; |BLA 98-48 and | BLA 98-55 di sm ssed.
1. Al and Gas Leases: Whit and Gooperative Agreenents

Aunit agreenent is a contract between the Lhited
Sates and participating parties for joint devel opnent
and operation of an oil and gas field where substanti al
anounts of public lands are involved. A unit agreenent
submtted to BLMis properly approved by the aut horized
of ficer upon a determnation that such agreenent is
necessary or advisable in the public interest and is
for the purpose of nore properly conserving natural

r esour ces.

APPEARANCES.  Henry J. Hobod, Esq., klahoma dty, klahona, Charles L.
Kai ser, Esg., and Ezekiel J. WIlians, Esq., Denver, ol orado, for
Chesapeake (perating, Inc.; CGecil W Ballard, President, Gant Parish,
Loui siana, for Gant Parish Police Jury; Ms. Thel na Jarnigan, Secretary,
Wnn Parish, Louisiana, for Wnn Parish Police Jury; Randy Lucky, Parish
Admini strator, Natchitoches Parish, Louisiana, for the Natchitoches Parish
Police Jury; Rchard Bellings, President, Rapides Parish, Louisiana, for
the Rapi des Parish Police Jury; Rchard A Schwartz, Superintendent,
Vernon Parish, Louisiana, for the Vernon Parish School Board; Jack D
Palma, 11, Esq., Cheyenne, Womng, for Sonat Expl orati on Gonpany and
Lhi on Paci fic Resources Gonpany; Gourtney W Shea, Esq., Gfice of the
FHeld Solicitor, US Departnent of the Interior, Knoxville, Tennessee,
and Denni s Daugherty, Esq., dfice of the Solicitor, US Departnent of
the Interior, Wshington, DC, for the Bureau of Land Minagenent .

(PN ON BY ADM N STRATI VE JUDGE TEHRRY
Chesapeake (perating, Inc. (Appellant or Chesapeake) has appeal ed
froman August 8, 1997, decision issued by the Sate Drector, Eastern

Sates Jfice, Bureau of Land Managenent (BLMor Respondent), affirmng
the May 19, 1997, Certification-Determnations for the Hiurricane Branch
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Lhit Area (LAES 48134X) and the Wiisky Chitto Lhit Area (LAES 48135X)

i ssued by the Jackson Oistrict fice, BLM(IBLA 97-550). Chesapeake

hol ds approxi nately 1,342 acres of Federal and private | ands under |ease
wthin the Hirricane Branch Lhit and approxi natel y 435. 03 acres of Federal
and private | ands under |ease in the Wisky Chitto Lhit, but has not
coomtted its | easehol ds to either of the two units which together
constitute 70,000 acres.

Sonat Expl oration Gonpany (Sonat), the unit operator of the Hurricane
Branch Lhit, and Uhion Pacific Resources Gonpany (UPRO, the unit operator
of the Wiisky Chitto Lhit, have been granted intervenor status by the
Board because they have interests in this natter which woul d be adversely
affected by a reversal of the decision on appeal .

The Police Jury of Gant Parish, Louisiana, filed a notice of appeal
fromthe August 8, 1997, decision of the Sate Drector, Eastern Sates
Gfice (I1BLA98-48). The Police Juries and School Boards of four other
Pari shes in Loui siana (Natchitoches, Vernon, Rapides, and Wnn) also filed
a consol idated notice of appeal fromthe August 8, 1997, decision of the
Sate Drector, Eastern Sates Jfice (I BLA 98-55). As the three appeal s
(1BLA 97-550, 1 BLA 98-48 and I BLA 98-55) relate to the sane subject natter,
they were consolidated by the Board on appeal. No statenents of reasons
(SR were subsequently filed by the five Parish Police Juries and School
Boards. Ve have long held that the failure to file an adequate SR
seek an extension of tine to do so, or provide an explanation for the
failure, wll result in dismssal of the appeal. 43 CF.R 8§ 4.412(c);
see Burton A MGegor, 119 IBLA 95, 98 (1991).

h Getober 1, 1997, the Gant Parish Police Jury advi sed the Board
that it would take no further action wth regard to this matter.
et ober 29, 1997, the Rapides Parish Police Jury simlarly advised the
Board inafiling that it "wll take no further action in regards to
this matter.” No further communi cati on was recei ved fromthe other three
Pari shes. The Notice of Appeal filed collectively by the Police Juries
and School Boards of Natchitoches, Vernon, and Wnn Parishes cannot be
consi dered an adequate SOR and they have filed nothing el se wth the
Board. Furthernore, the tine for filing an S(Runder 43 CF. R 8§ 4.412(a)
has | ong since passed. In these circunstances, we conclude that the
appeal s of the Police Juries and School Boards of Natchitoches, Vernon,
Gant, Rapides, and Wnn Parishes, Louisiana, as included wthin | BLA 98-48
and 98-55, nust be di smssed.

As a brief background to Chesapeake' s appeal , in Decenber 1996,
Sonat and UPRC sought approval fromthe Jackson, Mssissippi, DOstrict
Gfice of BLMfor unit agreenents invol ving Federal |eases in Vernon
Parish, Louisiana. After separate neetings wth BLMofficials i n which
the applicants presented their unit proposal s and the geol ogi c facts and
dat a upon whi ch they were basing their proposals, BLMgave prelimnary
indications to Sonat and WPRCthat their units woul d be approved if they
could acquire sufficient coonmtnents fromother mneral owners wthin the

149 I BLA 189

WAW Ver si on



| BLA 97-550, 98-48, 98-55

proposed units. O January 16, 1997, (hesapeake objected to the proposed
units. BLMnet wth Chesapeake on January 23, 1997, to hear its concerns
and obj ections. According to the BLMnotes of that neeting, Appellant
opposed the unit agreenents "so that | eases woul d expire and be avail abl e
for conpetitive bid." See Record #105. Appellant’'s SORreflects that
Chesapeake is a conpetitor of Sonat and UPRC for devel opnent rights to
Austin Chal k mineral resources. (SR Exh. 3.)

Sonat and UPRC subsequent |y obt ai ned the necessary approval s in
accordance wth 43 CF. R 8§ 3183.4(a). The Manager of the Jackson
Dstrict Gfice, BLM issued the Certification-Determnations for both
units on May 19, 1997. See Record #52. Appel lant then requested review
by the Sate Drector-Eastern Sates Gfice, BLM of both of the unit
certifications. See Record #46 and #52. (Chesapeake nade its oral
presentation before the Sate Drector on July 8, 1997, and, thereafter
submtted witten material. Sonat and UPRC nade oral presentations on the
sane day. n August 8, 1997, the Sate Drector issued his decision
(Decision) which affirned the Gertification-Determnations of the BLM
Jackson Ofice. (Decision at 3; see Record #6-#13.)

The Sate Orector's decision addressed each of Appellant's seven
nai n points of appeal included wthin its June 17, 1997, letter.
Appel lant first argued that the units cannot be geol ogically justified as
exploratory. In response, the Sate Orector held, in pertinent part:

The devel opnent and production history of the vast Austin
Chal k geol ogic trend has established that commercially
productive wells are conpl eted in areas where the Austin Chalk is
extensively fractured, creating oil and gas reservoir conditions
conducive to fluid fl ow characteristics necessary for production.
Such localized geologic areas in the Austin Chal k that have
under gone extensi ve fracturing provide the target zones of the
subj ect units.

Chesapeake, in part, bases an argunent that the unit areas
cannot be considered to be expl oratory because of the existence
of the Grosby #21 well just outside the unit boundaries. The
Qosby #21 well, at the tine of unit application[,] was not
productive. The well coul d have been included wthin the
proposed unit, but was not proposed for inclusion by the operator
due to the existing agreenent anong interest hol ders of that
particular Sate-spacing unit. The Qrosby #21 well has only
recently begun to produce, but duration of production thus far
has not verified that the well wll be economc. Evenif a
formati on has yi el ded production sonewhere in the vicinity of a
proposed unit, that fact does not nmake the entire occurrence of
that fornation "proven.”

(Decision at 3-4.)
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In response to Appel lant's second claimthat the boundaries of the
units are inproperly based on Sonat's and UPRC s | easehol d owner shi p
rat her than geol ogi cal considerations, the Sate Orector found, in
pertinent part:

The record shows that the boundaries of the units were
based on bot h geol ogi c and admini strative consi derati ons.
(onsi derations incl ude geol ogy, Sate spacing, adjoining units,
existing wells and acreage control. The JDO[Jackson D strict
dfice] technical experts support Sonat's and UPRC s geol ogi c
basis of the boundaries of the units and are in agreenent that
the target zones are untested wthin these unit boundari es.
Wien a geologic horizon is large, as is the case of the Austin
Chal k play, inclusion of the entire structure is not reasonabl e
or practical, nor is it necessary to achi eve the conservation
objective since this is not a structural trap reservoir. A so,
Federal ownershipis largely Iimted to the K satchie National
Forest whi ch enconpasses a snmall part of the horizon, as
currently defined.

(Decision at 4.)

In response to Appellant's third claimthat the units will not pronote
orderly devel opnent as the unit agreenents fail to provide for a neani ngf ul

and enforceabl e drilling conmtnent to develop the Lhit lands, the Sate
D rector determ ned:

Both units require a mni numnunber of test wells to be
drilled to the target formation and depth; i.e., five for Sonat's
Hurricane Branch Lhit and one for LPRCs Wiisky Chitto Lhit.
These nunibers are wel | within BLMgui del i nes which state, for
unit areas larger than 25,000 acres, one additional test well
shoul d be required for every 10, 000- 15,000 acres. Additionally,
drilling of a subsequent test well nust begin wthin 6 nonths of
conpletion of drilling of the previous test well until a payi ng
wel | has been established. |If the required test well drilling
cycle is not nmaintained, the unit wll termnate.

The agreenents require a mninumof test wells; if they
are not all drilled wthin the prescribed period, the unit wll
contract to established participating areas [PA s] of those
wel I's that have been drilled. Uon discovery wthina unit,
the operator nust annual |y submt a "Han of Devel opnent™ that
establ i shes future drilling obligations.

(Decision at 4-5.)

Appel lant's fourth claimis that the unit agreenents fail to provide

for expanding or nerging PA's, thus stripping the unit agreenents of an

149 I BLA 191

WAW Ver si on



| BLA 97-550, 98-48, 98-55

essential feature to protect correlative rights. The Sate Director
determned, in pertinent part:

V¢ believe that the approval of the unit agreenents wth
PAs being defined by Sate spacing is appropriate both in
protecting correlative rights and for the geol ogi c situation that
exi sts for Austin Chal k expl oration and devel opnent in Central
Loui si ana.

* * * * * * *

The proponents of the unit agreenents requested that PAs
conformto a single-Sate spacing unit. The JDO determned t hat
such PAs would be logical for the Austin Chal k due to the

geol ogi ¢ envi ronnent, technol ogi cal devel opnents and si ze of the
Sate- spacing units. V¢ agree wth the JDO D strict Mnager's
determnation that establishing fixed boundaries for the
participating areas utilizing Sate spacing units, as requested
by Sonat and UPRC is a reasonabl e approach for Austin Chal k
units.

(Decision at 5-6.)

Appel lant's fifth claimis that BLMhas fail ed to consi der the
inpact fromlost revenue to the Departnent of the Treasury and applicabl e
Loui si ana Parishes fromthe re-leasing of expired | eases that coul d be
derived if unit approval is denied. The Sate Drector determned, in
pertinent part:

The potential of bonus bids fromconpetitive |easing, if
| eases expire if the units are not approved, is not a criterion
that BLMuses in deciding whether to approve units. The prinary
purpose of the Mneral Leasing Act is to pronote the devel opnent
of Federal minerals in an environnental |y responsi bl e nanner,
not the naxi mzation of short-termrevenue gain at the expense
of reasonabl e opportunities to exercise | ease rights expected
by | essees and provided for in BLMs rules. During the life of
| eases, |essees have the contractual right to propose actions
that wll naxi mze devel opnent and recovery of |eased resources.
The proponents of the two units filed their applications in a
tinely manner and fol | oned establ i shed procedures for approval .

(Decision at 7.)

Appel lant's sixth claimis that Sonat and UPRC have failed to secure
the approval of the Sate of Louisiana as required by 43 CF.R § 3181.4
and BLM Manual H 3180-1 Whitization (Expl oratory) (herei nafter BLM Manual ).
The State Drector found that

inthis case the amount of Sate acreage is so snall that

i nclusion or exclusion does not affect the public interest
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determnation for unit approval. In support of this, the
BLM Manual 3180-1 (Chapter Il at Paragraph G11), notes:

However, where a majority of acreage wthin the
proposed unit is Federal, and where sufficient acreage
has been coomtted to assure effective control, the
aut hori zed of ficer nay approve the agreenent prior to
its approval by the appropriate Sate or Indian agency.

The regul ations and manual gui dance of BLMgive a Sate the
opportunity to determne whether or not it wants Sate | ands
included in unit agreenents. In this case for both units under
appeal the majority interest is Federal and sufficient acreage
(greater than 85 percent) has been conmtted to assure Sonat and
UPRC effective control .

* * * * * * *

The JDO had verbal | y advi sed Sonat and UPRC of their need to
seek and obtain Sate approval in order for any Sate land to
participate in the unit, including the 25 acres currently in
the Hiurricane Branch Lhit. Additionally, the JDOdid notify the
Loui siana (fice of Gonservation of the prelimnary approval of
the two units by sendi ng copi es of correspondence to the
operators to that office. Sonat and UPRC have certified that
they have contacted all interest holders, including the Sate,
wthin the unit areas asking themto join the unit.

(Decision at 7-8.)

The Appellant's final claimurged that BLMhas exceeded its
authority in attenpting to inpl enent Secretarial Qder No. 3199 to the unit
approvals. The Sate Orector nade the fol | ow ng determnation:

In the viewof the Sate Orector, there is no need to
rely on the Oder wth respect to the unit approval s by the
Dstrict Manager of the JDQ The current regul ations at 43 R
3180, hshore A1 and Gas Lhit Agreenents, provide the gui dance
and authority to consider and approve the unit agreenents
submtted by Sonat and UPRC

(Decision at 8.)

Inits SORfor appeal of the August 8, 1997, decision to this Board,
Appel  ant argues that the lands wthin the units do not neet the
requi renents for Federal exploratory unitization because they are not
unproven. (SCRat 12.) Appellant clains that BLMerred in certifying the
units as necessary and advi sable to explore the Austin Chalk. (SR at 14.)
Appel l ant states that the three reasons provided by BLMin its deci sion
for finding the units unproven and suited for exploratory unitization are
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wthout nerit. Hrst, Appellant clains that on the date of certification,
May 19, 1997, the Qosby 21-1 well, |ocated between the units, was capabl e
of producing 1,700 barrels of oil per day and 10 mllion cubic feet of gas
per day. (SRat 15.) In addition, Appellant states, as of My 19, 1997,
"approxinately ten wells immedi atel y adjacent to or wthin a fewmles of
the Lhits had been shown to be capabl e of produci ng as high as 4, 685
barrels of oil a day and 13,000, 000 cubic feet of gas per day." (SR

at 16.) Appellant recites that "[b]y focusing on the wong date and on
only one well, the BLMignored nunerous facts that denonstrate the | ands
wthin the Lhits were not unproven and that the Lhits contai n the nost
lucrative federal mnerals unitized in recent years." (SCRat 16.)

Appel lant clains BLMs second reason--that the units were suitable for

expl oratory unitization--was inapplicabl e because "(i) the target formation
is well defined and known to yield commercially payi ng quantities of

hydr ocarbons t hrough horizontal drilling techniques, and (ii) at least ten
wel I's surrounding the Lhits in all but one direction had been shown to be
capabl e of production prior to fornmation of the Lhits.” (S(Rat 16.)
Appel l ant states BLMs third reason for accepting the application for

expl oratory unitization--dry holes can be drilled wthin a mle or two of
highly productive wells, and the fact that the two units do not include any
productive Austin Chal k wells--is al so erroneous. Appel | ant expl ai ns t hat
approxi mately 42 wel | s capabl e of production were conpl eted in Vernon

Pari sh and Rapi des Parish between January 1996 and May 1997 and that the
"dry hole factor" is sinply an aspect of horizontal drilling in the Austin
Chalk. (SRat 17.)

Appel lant clains that even if exploratory units nay be forned on
these | ands, BLMacted unreasonabl y by i nposi ng i nadequat e conditions for
unitization. (SR at 17.) Chesapeake argues that in an area surrounded by
wel I's produci ng | arge vol unes of hydrocarbons, BLMdid not require the unit
proponents to agree to conditions consistent wth the prospective nature
of the lands unitized. (SRat 19.) Appellant states that approval of the
units was unreasonabl e because: (i) unit boundaries were based on
| easehol d owner ship as opposed to geol ogy; (ii) the drilling commtnents do
not ensure that approximately 70,000 acres wthin the units will be
adequat el y explored; and (iii) the PA's are static and do not protect
correlative rights. Id.

In urging that the unit boundaries are not geologically justified as
requi red by the BLM Manual , Appel | ant cl ai ns these units were based on
approxi matel y 50,000 acres of Federal |eases due to expire July 31, 1997.
(SSRat 20.) Wthregard to drilling coomtnents, Appellant states that
although the five-well drilling conmtnent required of Sonat and the one-
well drilling coomtnent required of UPRC neet mini numguidel i nes for
exploratory units, it was unreasonabl e for BLMto set the nunber of test
wel I's required for the productive Vernon Parish Austin Chal k based on
mni numgui del i nes for unproven areas. (SCRat 22.) Appellant states it
was al so unreasonabl e for BLMto omt the mni nrumdi stance requirenent for
test wells or a nandate that Sonat drill all five test wells regardl ess
of outcone. (SCRat 22.) Mreover, Appellant clains, by approving the
static PA's provided in the Sonat and UPRC Lhit Agreenents, BLM over| ooked
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an essential feature that permts PAs in an exploratory unit to evol ve as
information about the presence of hydrocarbons is gained with each wel |
drilled. (SXRat 25.) Inthat regard, Appellant states, the static PA's
do not protect the correlative rights of interest owners in the units
because the purposes for establishing a participating area wthin a unit
are to ensure that each interest owner of |ands covering a single

produci bl e pool w il receive the benefits of its fair share of production
fromthe pool and to pronote the efficient production of unitized
substances. (SCRat 26.)

Appel lant al so states BLMfailed to consider all the inpacts of
unitization. (SR at 27.) Chesapeake states that if these | eases had
expi red and been re-1eased, state and | ocal governnents woul d have shared
in the substantial bonus bids that woul d have been bid at a conpetitive
sale. (SRat 27.) Snply put, Appellant argues, BLMidentified economc
factors related to re-leasing that supported unitization but refused to
consi der econonmic factors on the sane subject that did not support its
decision. (SCRat 28.) Appellant clains this is arbitrary and capri ci ous,
particularly in light of the di screpancy between the nomnal savings in
avoiding re-leasing and the incone anticipated in re-leasing at current
narket rates. Id.

Fnally, Appellant renews its claimthat BLMvi ol ated Depart nent al
regul ations requiring Sate approval of unitization of Sate | ands.
dting 43 CF. R § 3181.4(a)(1996), Appellant states that BLMviol ated the
requi renent that approval of the unitization agreenent by appropriate Sate
officials nust be obtained prior toits submssion to the proper BLMoffice
for final approval. (SCRat 28.)

Inits Response, BLMexpl ains that the deci sion under appeal took
into account unique and difficult devel opnent issues posed by the Austin
Chal k formation where the oil and gas are wdely deposited and commercial |y
productive wells are conpl eted in areas where the Austin Chalk is
extensively fractured. (Response at 8.) BLMstates that it has
ext ensi vel y eval uated the geol ogi cal, |ogistical, and admnistrative
realities i n devel opi ng and approving the units in accordance with the
standards of the Mneral Leasing Act and 43 CF. R § 3183.4. 1d. BM
clains that the units will provide for orderly devel opnent, requiring a
mni numnunber of test wells, establishing a test well drilling cycle and
requiring a Plan of Devel opnent upon discovery of a productive well, thus
naxi mzing ultinate resource recovery while using a m ni num nunier of vells
to neet this end. 1d.

Respondent addr esses (hesapeake' s claimthat the proposed units
do not neet Federal requirenents for unitization by noting that the
provisions of the Mneral Leasing Act and regulations relating to units
in nost instances are applicable to both proven and unproven areas.
(Response at 9, citing 2 Law of Federal Q| and Gas Leases § 18.03[1].)
Nevert hel ess, BLMexplains, in this case, the hydrocarbon to be | ocat ed
isinfractures and no productive wells had been established wthin
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the vicinity of the unit when the unit was proposed. (Response at 10.)
Further, Respondent clains, BLMhas eval uated the other drilling
activities, cited by Chesapeake and di sagrees that the drilling history
proves the history of commercial amounts of oil and gas on these units.
(Response at 11, citing Adans [BLM Geol ogi st] Affidavit at para 7.)
Respondent states that BLMdid not ignore the presence of other drilling
activity inthe vicinity of the proposed units, but rather examined the
full history of the successes and failures of drilling activity, considered
the anount of uncertainty in seeking to identify the existence of deep
geol ogi cal fornations through seismc data, considered all variabl es,

i ncluding water, tenperature and perneability, and concluded that the
drilling proposal s of Sonat and UPRC were expl oratory. (Response at 12.)

Respondent clains that the "facts" cited by Chesapeake concer ni ng
the 42 other wells "capabl e of production” in Rapi des and Vernon Pari shes
are subject to different interpretations. Respondent clains that BLMdid
not and does not interpret this nunber of producing wells to indicate the
wells drilled into the proposed units wll undoubtedly result in the
production of cormercial quantities of mnerals. (Response at 12.) BLM
notes the 42 wells are scattered over a large area wth 30 of the wells
inthe N Burrs Ferry area 15 miles northwest of the western boundary of
the Hurricane Branch unit. 1d. Wether each of the wells wll continue
to produce sufficient quantities to recoup the cost of drilling remans
to be seen, Respondent states. (Response at 12, citing Adans Affidavit
at para 7.) Indeed, BLMclains, the preponderance of the evi dence
denonstrates that drilling the Austin Chal k i nvol ves hi gh expenditures,
chances of dry holes, drilling problens, and erratic production. In these
ci rcunst ances, Respondent clains, unitization wll encourage devel opnent of
t he resources because the unit operators have established drilling
coomtnents and the incentives to concentrate on the nost potentially
productive areas, while BLMhas the flexibility to require nodifications to
the drilling plans as infornation on the productivity of the unit is
devel oped. (Response at 13.)

In response to Appellant's argunent that the units were not
constituted wthin proper boundaries, Respondent states Chesapeake erred in
stating that "BLMconceded that the unit boundaries were not geol ogically
based.” (Response at 13.) This statenent, Respondent clains, ignores
BLMs other statenents that "applicants presented geol ogi ¢ infornation
that supports the general size and shape of the units.” 1d., citing
Decision at 4. Rather, Respondent states, BLMestablished general unit
boundari es consi dering the geol ogy and final boundaries were detern ned
by admini strative considerations such as access to the unit areas as a
result of coomtnent of land for mlitary use. (Response at 13.)
Respondent expl ai ns that Sonat and UPRC presented geol ogi ¢ and sei smic data
to support their presentations in Decenber 1996 and before the Sate
Drector in July 1997. The data for each proposed unit showed geol ogi c
contours and anticipated fracture patterns which forned the target zones
for the proposed exploration. (Response at 14.) In turn, the target zones
roughly correlated wth the proposed boundaries for the units, wth the
edge of
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the Qretaceous shel f roughly formng the Iine that established the boundary
between the two units. 1d. Mreover, Respondent clains, the Sate of

Loui si ana has undertaken consi derabl e study of the Austin Chal k geol ogy in
its establishnent of state spacing units and BLMused this information in
its reviewof the proposed units. 1d.

In response to Appellant's claimthat BLM approved i nadequat e
drilling coomtnents in the unit agreenents, Respondent states that not
only do the drilling requirenents neet the mni mumguidelines identified in
the BLM Manual , but Chesapeake' s argunents ignore other provisions of the
unit agreenents whi ch provide anpl e opportunity for BLMto ensure
reasonabl e and productive drilling prograns. (Response at 15.) For
exanpl e, Respondent states, section 9 of both unit agreenents, entitled
"drilling to discovery,” requires the unit operator to "continue drilling,
one well at atine, allowng not nore than six nont hs between the
conpl etion of one well and the cormencenent of drilling operations for the
next well" until a participating area i s approved pursuant to section 11.
(Response at 15, quoting Lhit Agreenent, Section 9.) Further, Respondent
states, conpletion of the drilling of the indicated nunber of test wells
does not excuse the operator fromthe obligation to conply wth the
drilling schedule. 1d.

Inreply to Appellant's criticismthat the unit agreenent for the
Hurricane Branch unit does not indicate the horizontal spacing for the
test wells, Respondent clains that there are rational reasons for allow ng
the unit operator to establish the location of the test wells, especially
inaformation where drilling success is based upon the intersection of
the drilled hole wth fractures. (Response at 16.) BLMnotes that the
wel I's are expensive to drill and Respondent has no interest in forcing the
drilling of "dry holes.” 1d. Respondent explains that the unit agreenent
provi des anpl e incentives for Sonat to drill in a nanner which wll nost
likely result in a well capable of producing paying quantities of mneral.

Wthout such discovery, the unit agreenent wll lapse. 1d., citing SR
Ex. 7, Section 2(e). Because in this case Respondent was al r eady
considering five or nore applications for permts to drill (APDs) at the
sane tine it was considering the application for the unit agreenent, which
provi ded significant infornati on on probabl e well |ocations, BLMstates
that it was anply justified inits discretionary decision that nandating
m ni num di st ances between wel |'s was not appropriate for this unit
agreenent. 1d.

In response to Appellant's claimthat the unit agreenent "does not
nandate that Sonat drill all five test wells regardl ess of outcone," BLM
responds that it did not require that all five wells be drilled to neet
the public interest requirenent for this particular unit because of the
obligations inposed by other sections of the agreenent. (Response at 16.)

Respondent notes that the Sate Drector stated in the decisi on under
appeal that "[a]dequate exploratory drilling will be required as a
condition of JDOs approval of the plans of devel opnent addressing tinely
exploration of the unitized area and the diligent drilling necessary for
determnation of areas capabl e of produci ng unitized substances in
payi ng quantities in each and every production formation.” (Response at
17, quoting Decision at 5.)
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In responding to Chesapeake's claimthat it (BLM abused its
di scretion in approving a nodification to the nodel unit agreenent
formul ation set forthin 43 CF R § 3186.1 by authorizing static PA's, BLM
counters that it approved nodifications whi ch excluded the PA s from nerger
based upon t he uni que characteristics of production of oil and gas fromthe
Austin Chal k fornati on and based upon the expertise of its geol ogi sts.
(Response at 17-18.) Such flexibility is encouraged by Secretari al
Qder 3199. (Response at 17.) Respondent recites the Sate Drector's
determination, based upon the professional opinion of BLMgeol ogi sts,
that "there is no evidence current wells | ocated on adj acent S ate-spaci ng
units in the Austin Chal k conmuni cate wth each other, so each Sate-
spacing unit can be appropriately consi dered a separate reservoir as they
have been designated by the Sate.” (Response at 18-19, quoting Deci sion;
see al so Adans Affidavit at para 10.) For this reason, Respondent urges,
Chesapeake has failed to showthat BLMs differing opi nion i s unsupported
by the evidence. (Response at 19.)

In response to Appellant's claimthat BLMviolated its "public
interest” obligation to consider potential revenue frombonus bids by not
allowng the | eases to expire and becone avail abl e for conpetitive bids,
Respondent states that Chesapeake' s argunent confuses BLMs description of
the potential benefits fromunit agreenents wth the standards which BLM
nust apply in evaluating a unit proposal. Respondent urges consi deration
of the follow ng | anguage fromthe Sate Orector's deci sion:

The prinary purpose of the Mneral Leasing Act isto
pronot e the devel opnent of Federal minerals in an environnental |y
responsi bl e manner, not the naxi mzation of short-termrevenue
gain at the expense of reasonabl e opportunities to exercise
| ease rights expected by | essees and provided for in BLMs rul es.

During the life of the | eases, | essees have the contractual
right to propose actions that wll naxi mze devel opnent and
recovery of |eased resources. The proponents of the two units
filed their application in a tinely nanner and fol | oned
est abl i shed procedures for approval * * *. The applicants net
all BLMrequirenents for unitization.

(Response at 20, quoting Decision at 7.) Respondent states that

consi deration of potential revenues fromnewleasing, if a lease were close
to expiring, woul d i npi nge upon the devel opnent expectations of a | ease

hol der who had successfully bid, in good faith, on a | ease. (Response

at 21.) Such a policy, Respondent clains, could result in outcones adverse
to the public interest such as unplanned drilling on | eases close to

expi ration and depression of |lease bids resulting fromthe inability to
rely upon inpartial regulatory reviewof unit proposals. (Response at 21.)

In response to Appellant's final claimthat the unit agreenents
required Sate approval, Respondent states that the requirenents are
otherw se for the circunstances in this case. (Response at 21.) Reciting
that | andowners wthin a proposed unit nmay choose to initially join the
unit and
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be "unitized' or nay ignore the unit agreenent, Respondent explains that
the state land wthin the boundaries of the Hiurricane Branch and Wi sky-
Chitto units was not coomtted to either unit and was thus not "unitized."
Thus, Respondent states, Chesapeake's argunent that BLMfailed to conply
wth 43 CFR §318lL.4isinerror, as that regul ation applies only to
land to be "unitized." (Response at 22.)

I ntervenors Sonat and UPRC (herei nafter Intervenors or Sonat and UPRO
filed a conbi ned Answer in this case and argue that the BLMdecision is
consistent wth the authority vested in BLMby law and i s supported by the
record. (Answer at 14.) Intervenors urge that the authorized BLMoffi cer
has "broad di scretion to approve any unit plan he nay deem necessary or
proper to secure the proper protection of the public interest, to nandate
unitization, and to prescribe a plan which wll adequately protect the
rights of all partiesininterest including the Lhited Sates.” (Answer
at 12, quoting fromQvin Foholm 132 | BLA 301, 306 (1995).) Inthis
instance, Intervenors claim the Ostrict Manager found that the approval
of the unit agreenents was "necessary and advi sable in the public
interest for the purpose of nore properly conserving the natural resources”
as required by Federal law (Answer at 13, quoting JDO Decision at para B.)

Intervenors state that unitization is supported by the facts in this case,
and Chesapeake' s argunents shoul d be rej ected because the BLMdecision is
supported by sound geol ogical justifications and is in the public interest
as defined by the Mneral Leasing Act. (Answer at 14-15.)

Addressing Appel lant's clains directly, Intervenors state that
Appel I ant' s cl ai mconcerni ng the nunber of well conpl etions in Vernon
Parish during 1996 is sinply false. (Answer at 15.) Intervenors state
that as of Decenber 31, 1996, there were actually only two wel | s conpl et ed
in Vernon Parish which can be considered structural |y anal ogous to the
Wi sky Chitto Lhit area; one of those wells, the Qosby 17-1, was
nonproductive, and the Grosby 21-1 had been tested, but was then shut-in
wai ting on a pipeline connection. (Answer at 16, citing Lane Affidavit,
Ex. 3, at para 11.) Intervenors state that to include all wells conpleted
in both Vernon and Rapi des Parishes as of May 19, 1997, woul d only add two
other wells: the Scobee 34-1 and the GQrosby 17-1 re-entry, both of which
proved uneconomc. Furthernore, Intervenors claim at the tine UPRC
submitted its proposal to designate the Wiisky Chitto Lhit, there were no
rigs engaged in devel opnent drilling wthin an anal ogous structural setting
to the Wisky Chitto Lhit as Chesapeake inplies. (Answer at 16, citing
Lane Affidavit at para 13.)

In answer to Appellant's claimthat this area is not unproven,
Intervenors state that the fact that one well in a fornmation (the G oshy
21-1) yields sone production does not nean that the entire area is "proven"
and therefore not exploratory. (Answer at 17, citing Wah Chapter Serra
Qub, 120 IBLA 229, 233 (1991); Southern Wah WIderness Aliance, 108 |IBLA
318, 324 n.4 (1989).) Inthat regard, Intervenors state, Chesapeake
attenpts to blur distinctions between the nature of the Austin Chal k
enconpassed by the units, and Austin Chal k drilling anywhere in Loui si ana.

For exanple, they claim Appellant has |unped together wells drilled as
far anay
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as 140 mles fromthe units as indicative of the proven nature of the
entire Austin Chalk. (Answer at 19, citing SCRat 5, Lane Affidavit

at para 13.) HEually significant, Intervenors state, is the docunent
fromwhich Appel lant itself submtted 75 pages of attachnents wthits
SR entitled "PetroleumFontiers, a Quarterly Investigation into the
Mbst Prom sing Petrol eumtHorizons and Provi nces, Louisiana Austin Chal k."
Id., citing SCR Ex. 2.) The preface of the article states: "This play,
whi | e expandi ng a known trend of production in Texas, represents a
frontier in the true sense.” (Answer at 19, citing "Petrol eumFrontiers,
supra at vii.) Intervenors state further that the introduction to this
sane article includes the followng: "This expansion (of activity) into
Loui si ana narks the next naj or phase of exploration in the Chal k* and
that "exploration in the Louisiana Chalk is at a critical juncture * * * "
(Answer at 20, citing "PetroleumFrontiers" at 2.) Intervenors note,
finally, that Appellant itself has found drilling in the Austin Chalk to
be expl oratory and uncertain at best. F om Chesapeake' s 1997 SEC 10K
Annual Report at 1, they quote:

Chesapeake' s strategy during fiscal 1997, and particularly
inthe third and fourth quarters of the year, was to identify the
potential of the various areas of the Louisiana Trend by
exploratory drilling. In several |arge areas outside of the
Masters Greek portion of the Louisiana Trend, this exploration
programwas unsuccessf ul .

(Answer at 23, quoting fromEx. 17 at 1.)

In addressing Appel lant's claimthat BLMs approval of the unit
agreenents was unreasonabl e, Intervenors state the unit boundaries are
geological ly justified and were based |largely on the geol ogi c reports
submtted by Sonat and by UPRC whi ch denonstrated that the general size and
formof the units were based upon geol ogic information, wth the precise
unit boundaries established using admni strative considerations. (Answer
at 24, citing Hchstein Aifidavit at para 8c.) Intervenors note that this
is consistent wth the BLM Manual whi ch recogni zes that "an actual unit
boundary nmay be established by honoring structural, stratigraphic, or
admnistrative limts." (Answer at 25, quoting Minual at 4.)

Further, Intervenors contend, the unit agreenents provi de enforceabl e
and neani ngful drilling coomtnents, both in nunber and with regard to
mni numdi stances, contrary to Appellant's clains. In fact, Intervenors
state, and Exhibit 6 to the Answer denonstrates, the one Federal unit
i n Loui siana where the guidelines were not followed i s Chesapeake' s
Ki satchie Federal Whit where Chesapeake agreed to drill only one well to
test a 26,000-acre unit. (Answer at 25.) The spaci ng argunent nade by
Chesapeake is equal ly strained, Intervenors claim because in Loui siana,
the Sate rule adopted for horizontal Austin Chal k wells nandate that no

Austin Chalk Formation well shall * * * be |ocated so as to
encroach into a rectangl e forned by draw ng north-south |ines
3,000 feet east of the nost easterly point and 3,000 feet west
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of the nost westerly point * * * of any horizontal well conpl eted
in, drilling to or for which a permt shall have been granted to
drill to the Austin Chal k Formati on.

(Answer at 26, quoting Ex. 13: Louisiana Departnent of Natural Resources,
OC Satewde Oder No. 29-S at 8§ 4305(2)(a); see al so Robbins Affidavit
at para5.) Intervenors state that despite the fact that this "nake-

wei ght” argunent on the part of Appellant that mni numdi stances are
necessary "is ludicrous,” Sonat has either drilled wells or has APD s
pending for the drilling of wells across the entire wdth of the southern
half of its unit. (Answer at 26, citing Rchards Affidavit at para 21.)

In response to Appellant's objection to static PAs and to its claim
that the expansion, nerger and revision of PAs is "an essential feature
of unitization" and that the Mbdel Qnshore Lhit Agreenent for Uhproven
Areas "requires" revision, nerger, and expansion of PA's, Intervenors state
that the Mneral Leasing Act itself contains no definition of or reference
to "participating areas” and that the procedures for expansion, nerger and
revision of PAs are not nandated by the regul ati ons or the BLM Manual .
(Answer at 27.) Intervenors claimthat to state that the Mbdel Form
agreenent requires anything wth respect to PAs is just plain wong, since
the nodel agreenent is just that, a nodel and formto be used as a
guideline. 1d. They state that the Sate O rector reasonably concl uded:
"W believe that the approval of the unit agreenents wth PA's being
defined by Sate spacing is appropriate, both in protecting correl ative
rights and for the geologic situation that exists for Austin Chal k
exploration and devel opnent in Gentral Louisiana. " (Answer at 28, quoting
Decision at 5.) This conclusion on the part of the Sate Orector is
consistent wth the BLMpolicy, Intervenors claim because that policy
states that "Sate spacing may be used as a guide in determning the
acreage to be included in participating areas, unless the authorized
of ficer determnes that such spacing is not inthe public interest.”
(Answer at 28, quoting BLMMnual at I1.G2.)

In response to Appellant's claimthat BLMfailed to consider the
appropriate public interest standard in approving the units, Intervenors
state that the Sate Drector clearly delineated the public benefits of
unitization in this instance and correctly determned that "[t]he prinary
purpose of the [Mneral Leasing Act] is to pronote the devel opnent of
Federal minerals in an environmental |y responsi bl e nanner, not the
naxi mzation of short termrevenue gain at the expense of reasonabl e
opportunities to exercise | ease rights expected by | essees * * *." (Answer
at 31, quoting Decision at 7.)

I ntervenors' response to Appellant's final argunent--that Sate
approval is a prerequisite to unit approval --parallels that of BLM
Intervenors naintain that the regulation at 43 CF. R § 3181.4(a) does
not grant a Sate veto power over BLMregardi ng the approval of Federal
unit agreenents sinply because those agreenents could contain Sate | ands.

(Answer at 32.) They state that no such Sate veto is contenpl ated by
the Mneral Leasing Act and Chesapeake provides no authority for this
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far-reaching interpretation of the regulation. (Answer at 32.)

Intervenors note that the BLM Manual instructs that "where sufficient
acreage has been conmtted to assure effective control, the authorized
officer may approve the agreenent prior to its approval by the appropriate
Sate * * *." (Answer at 33, quoting BLMManual at 1. C 11.)
Intervenors state that this is the approach taken by BLM that it is
consistent wth BLMpolicy, and in this instance, where Sate | and
conprises far less that 1 percent of the total, it avoids the absurd resul t
of absolute Sate veto over Federal unitization. (Answer at 33.)

Appel | ant subsequently filed a Gonsol idated Reply Brief and
Intervenors and BLMfiled Responses to the Gonsolidated Reply Brief. As
t hese subm ssions did not add anything substantially newto the argunents
already presented, their contents are not surmarized here.

[1] The Federal regul ations governing unit agreenents are found at
43 CF.R Subpart 3180. Awunit agreenent is a contract between the Lhited
Sates and participating parties for joint devel opnent and operation of an
oil and gas field where substantial anounts of public |ands are invol ved.
Aunit plan may be adopted for an unproven oil and gas field consi dered
suitable for exploration and operation as a unit. "The owners of any
right, title, or interest inthe oil and gas deposits to be unitized are
regarded as proper parties to a proposed agreenent. Al such parties nust
be invited tojoin the agreenent.” 43 CF. R § 3181.3. A unit agreenent
submtted to BLM"shal | be approved by the authorized of fi cer upon a
determnation that such agreenent is necessary or advisable in the public
interest and is for the purpose of nore properly conserving natural
resources." 43 CF. R § 3183.4(a).

The Secretary has broad authority to approve any unit plan he nay deem
necessary or proper to secure the proper protection of the public interest,
to nandate unitization, and to prescribe a plan which wll adequately
protect the rights of all parties ininterest, including the Lhited Sates.

See Gelsius Energy ., 99 IBLAS3, 68, 94 |.D 394, 403 (1987). The
Departnent, as the steward of the public's interest in Federal | y-owned
mneral s, has an obligation to ensure that those mnerals wll be
efficiently devel oped so that opti numrecovery wll be realized. Thus, BLM
has the authority under the Mneral Leasing Act, as anended, 30 US C
§ 226(m (1994), torequire unitization when it deens that doing so wl|
conserve the natural resources of the Lhited Sates.

Appel lant, as a royalty interest owner, was clearly a "proper party"
to the proposed unit agreenents wthin the neaning of 43 CF. R § 3181 3.
As such, it was required to be invited to join the proposed units.
However, its consent was not necessary for fornmation or approval of the
units. The record shows that Sonat and UPRC conplied wth 43 CF. R
§ 3181.3. The record reflects that Appellant declined to join the two
units.

In addition, BLMissued the docunent entitled "Wite Paper--Public
Interest in Relation to Approval of Ql and Gas Lhit Agreenents Austin
Chalk Formation of Central Louisiana.” (SR Ex. 8.) The Wite Paper
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provides a careful analysis of the reasons supporting unitization of the
area. Appellant had an opportunity to respond, and did respond, to the
points addressed in the Wite Paper. Thereafter, Chesapeake net wth
nenbers of BLMs Eastern Sates (fice, including its technical experts, to
present its views before the units were approved. There can be no doubt
that Appel | ant had anpl e opportunity to nake its case to the BLMtechni cal
experts and failed to persuade BLMto its point of view

I n determni ng whet her conditions favorabl e to the establishnent of
aunit exist, the Secretary is entitled to rely on the reasoned opi ni on
of his technical experts. Benson-Mntin-Geer Dxilling Gorp., 118 IBLA 8§,
12 (1991). Thus, a decision to approve a unit agreenent wll not be set
aside in the absence of a definite showng that the decision was in error.
Qvin Foholm supra at 314. A difference of opinion concerning the
interpretation of available infornati on does not establish such error.
Id., see al so Benson-Mntin-Geer, supra at 12; Wods Petrol eum Q.
86 IBLA 46, 52 (1985). Nothing in the argunents and evi dence Appel | ant
offers establishes that the Sate Drector's decisionis inerror. See
Chevron US A, Inc., 111 IBLA 96 (1989); Sun Al ., 67 IBLA 80 (1982);
Pacid Ol ., 46 IBLA 392 (1980) (cases uphol di ng BLM deci si ons orderi ng
uni tization where the decision established that the conbi ning of | eases was
"inthe public interest” and "prevented the drilling of unnecessary well
sand in the interest of conservation"). Ve therefore find no error in the
Sate Drector's decision regarding BLMs unit determnations.
Justification for approval of the Hiurricane Branch and Wi sky Chitto units
clearly existed.

The fact that there are differences in approach and net hodol ogy for
assessi ng the hydrocarbon potential of an unproven area i s not tantanount
to a denonstration that the nethods utilized by Sonat and UPRC and endor sed
by BLMs geol ogi st were unacceptabl e or otherw se flaned. The Appel | ant
has al |l eged, but submtted no significant or credible evidence, that Sonat
and UPRC underval ued the production capacity of the two units. Nor do
the Applicants' projections rise to the level of msrepresentation nerely
because they have enbarked upon a drilling schedul e that exceeds their
expl oratory requirenents of the unit agreenents.

V¢ specifically find that the lands wthin the Hirricane Branch and
Wi sky Chitto units neet the requirenents for Federal exploratory
uni tization pursuant to 30 US C § 226(n) (1994), and that BLMacted
reasonabl y in inposi ng adequat e and reasonabl e conditions upon Sonat and
UPRC for unitization. Ve further find that the unit boundaries are
geologically justified in the context of the Austin Chalk Fornation as it
exi sts in Vernon and Rapi des Parishes, Louisiana, and that the unit
agreenent s provi de enforceabl e and neani ngful drilling conmtnents--
commit nents whi ch al ready have been net or exceeded. Fnally, Appellant's
clains that BLMrefused to consider all economc inpacts of unitization and
failed to foll ow Departnental regul ati ons concerning Sate approval are
wthout nerit. Ve agree wth the Dstrict Manager that approval of the
unit agreenents was "necessary and advisable in the public interest for the
pur pose of nore properly conserving the natural resources” (JDO Decision at
para B), and
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wth the Sate Drector when he determned that "[t]he decision reflects
an assessnent of the public interest and serves to conserve nat ural

resour ces through efficient devel opnent and recovery of the oil and gas
resources to the benefit of the public interest.” (Decision at 3.)
Moreover, the claimthat the Sate of Louisiana s interests have been
abridged because it did not approve the unit agreenents, even though its
acreage inthe units is mninal and it chose not to join the units, is best
evaluated in light of the fact that the Sate has rai sed no objection. 1In
any event, wth respect for lands to be unitized, the BLMMnual instructs
that "where sufficient acreage has been coormtted to assure effective
control, the authorized of ficer nay approve the agreenent prior toits
approval by the appropriate Sate * * *." (BLMMnual at Il. C 11.) In
this case, because the Sate chose not to coomt its land to either unit,
and was thus not to be unitized, Appellant's argument that BLMfailed to
conply wth 43 CF. R § 3184.4 is wthout nerit, as that regul ati on applies
only to land to be unitized.

Wil e the Appel lant' s di sappoi ntnent wth the outcone of the Sate
Drector's decision nay be understandabl e, and whil e Chesapeake has
provided interpretations of various data which differ fromthose of Sonat,
UPRC and BLM it has not produced credi bl e evidence contrary to that
relied upon by BLMwhich might lead to a different result. Gonsequently,
the State Orector's decision nust be affirned.

To the extent not specifically addressed, all other contentions of
Appel | ant have been revi ened and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirnmed and | BLA 98-48 and | BLA 98-55 are di sm ssed.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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